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UNITED S°

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre No. 02-44874 TK
Chapter 7
STEPHEN BRI AN TURNER, etc.,
Debt or .
/
AH BENG YEO and E. A A.P. No. 02-7273 AT
MARTI NI
Pl aintiffs,
VS.
STEPHEN B. TURNER, M D.,
etc., et al.,
Def endant s.
/

MEMORANDUM OF DECI S| ON

Def endants nove for summary judgnment in the above-captioned
fraudul ent transfer action on the ground that the action is barred by
the applicable statute of limtations. For the reasons stated bel ow,
the notion is denied.

DI SCUSSI ON

The above-captioned action (the “Action”) was filed in state
court (the “State Court”) in Cctober 1999. The plaintiffs in the
Action (the “Plaintiffs”) are judgnent creditors of the above-
captioned debtor, Stephen B. Turner, MD. (“Stephen”). On Septenber
9, 2002, Stephen filed the above-captioned chapter 7 bankruptcy case.
On Decenber 4, 2002, Stephen filed a notice of renpval of the Action
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UNITED S°

to bankruptcy court. The chapter 7 trustee (the “Trustee”) has
intervened as the real party in interest in the Action and, wth
Court approval, has enployed the Plaintiffs state court counsel as
special counsel.* (As used hereinafter, the Plaintiffs shall be
understood to nmean the Trustee when referring to post-petition facts
and contentions.)

The conplaint in the Action (the “Conplaint”) alleges that, in
1995, Stephen engaged in certain malicious conduct directed agai nst
the Plaintiffs. Based upon this conduct, in August 1998, the
Plaintiffs obtai ned a judgnent agai nst Stephen for approxi mately $1
million (the “Judgnent”). The Conplaint further alleges that, in
1998, Stephen fraudulently transferred his interest in certain real
property (the “Residence”) by executing a grant deed in favor of
def endant Real Investnment Capital Holdings LLC (“Real LLC"). The
Conpl ai nt alleges that this transfer was actually and/or
constructively fraudul ent and seeks to avoid it.

On June 2, 2003, after the Action was renoved to bankruptcy
court, defendants Stephen and Susana C. Turner (“Susana”), Stephen’s
former wife, filed a notion for sunmary judgnent. (Col I ectively,
St ephen and Susana are referred to hereinafter as the “Turners.”) 1In
their notion, the Turners contend that the Plaintiffs’ fraudul ent
transfer clains are tinme barred by Cal. Cv. Code 8 3439.09. They

note that, in 1992, Stephen and Susana executed a narita

!Section 544(b) of the Bankruptcy Code gives a trustee
standing to bring a fraudulent transfer action under state |aw as
long as there is a creditor with an all owabl e unsecured cl ai m
agai nst the estate that could do so. 11 U S.C. 8§ 544(b)(1).
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transmut ati on agreenent (the “Transmutati on Agreement”), converting
their community property interests in the Residence into Susana’s
sol e and separate property.?

The Turners note that the applicable state law statute of
limtations is four years after the transfer occurs or one year after
the transfer is discovered with a maxi nrum of seven years after the
transfer occurs. Cal. Cv. Code. § 3439.09(a)-(c).® They contend
that the transfer was “nade” for purposes of the Action in 1992 when
the Transnutati on Agreenent was executed. It is undisputed that, if

they are correct, the Action is tinme barred.

The Turners asserted that the fraudulent transfer clains were
time barred in a previous summary judgnment notion filed before the
bankruptcy case was filed. |In opposition to the notion, the
Plaintiffs contended, as they do here, that the transfer was not
“made” in 1992 because the Transnutation Agreenent was not
recorded. The State Court denied the notion on the ground that
there were triable issues of fact wwth regard to whether the cl ains
were tinme barred. It does not appear that the Plaintiffs cited
Cal. Cv. Code 8§ 3439.06(a) in their opposition. As discussed
bel ow, the Court concludes that the issue is governed by 8§
3439.06(a) and that the clains are not tine barred as a matter of
I aw.

More precisely, a cause of action for avoidance of a
fraudul ent transfer is extinguished either four years after the
transfer is made or one year after the transfer is discovered only
if the claimis based on actual fraud pursuant to Cal. Cv. Code. §
3439.04(a). Cal. GCv. Code 8 3439.09(a). |If the claimis based on
constructive fraud pursuant to either Cal. Cv. Code § 3439.04(b)
or 8 3439.50, the cause of action is extinguished in all instances
four years after the transfer is made. Cal. Cv. Code §
3439.09(b). A claimbased on actual fraud is extinguished in any
event seven years after the transfer is made. Cal. GCv. Code §
3439.09(c).




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

UNITED S°

In support of their contention that a transfer of Stephen's
interest in the Residence was “nade” for purposes of Cal. G v. Code

3439 et seq., the Turners rely primarily on In re Roosevelt, 87 F.3d

311 (9" Cir. 1996). Roosevelt involved an objection to the debtor’s
chapter 7 discharge on the ground that the debtor had “nade” a
fraudul ent transfer within one year of filing for bankruptcy. See 11
U.S.C. § 727(a)(2).

I n Roosevelt, the debtor had executed a marital agreenent nore
than one year before he filed for bankruptcy, transmuting his
interest in certain real property into his wife’'s separate property.
Roosevelt, 87 F.3d at 313. Under state law, the transnutati on was
effective between the spouses when the agreenment was executed even
t hough it was never recorded. See Cal. Fam Code 8§ 852(a). However,
under state |aw, because the agreenment was not recorded, it was not
effective against third parties. See Cal. Fam Code § 852(b). The
i ssue presented in Roosevelt was whether a transfer is “made” for
purposes of 11 U S.C. 8§ 727(a)(2) when it is effective between the
parties or only when it is effective against third parties.
Roosevelt, 87 F.3d at 315.

The Ninth Crcuit noted that, unlike 11 US C 8§ 548--the
Bankruptcy Code fraudul ent transfer statute--11 U S. C. 8§ 727(a)(2)
contains no definition of when a transfer is “mde.” Section 548(d)
expressly provides that a transfer is deened “nmade” only when it is

effective against third parties. See 11 U S.C. 8§ 548(d)(1). The

Roosevelt plaintiff contended that, because both & 548(d) and

727(a)(2) pertain to fraudulent transfers, the definition of when a
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transfer was “nmade” in 8§ 548(d)(1) should be inported into 8§
727(a)(2). The Ninth Crcuit rejected this contention, concluding
that, in this context, the transfer should be deened “rmade” when
effective between the parties. Roosevelt, 87 F.3d at 316-317.

The Ninth Grcuit noted that the authorities were divided and
the legislative history was unenlightening. In reaching its
conclusion, it was persuaded by the argunent that the purposes of 11
US C 8§ 727(a)(2) and & 548 differ. Section 727(a)(2) focuses on
the debtor’s wongdoing in connection with filing the bankruptcy
case. Section 548 permts the trustee to avoid the transfer so as to
bring the transferred property back into the estate for the benefit
of creditors. The Ninth Crcuit concluded that, because recording
statutes are also focused on protecting third parties, it was
reasonable to use the recordation date as the transfer point for §
548. However, it concluded that the sane rationale did not apply to
§ 727(a)(2) and thus the sane rule need not apply. Roosevel t, 87
F.3d at 317.

The Turners acknow edge that Roosevelt did not involve a
fraudul ent transfer action under the California Cvil Code. However,
they contend that the Court should extend the rational e of Roosevel't
to such actions. They contend that federal |aw, as represented by
Roosevelt, should preenpt state law on this issue. They cite no
authority for this proposition.

The Plaintiffs oppose the notion for sumrary judgnent. They

note that, unlike 11 U S.C. 8 727(a)(2), the California Gvil Code
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does contain a definition of when a transfer is “nade” for fraudul ent
transfer purposes. Section 3439.06(a) provides as foll ows:

(a) a transfer is nade

(1) Wth respect to an asset that is real

property...when the transfer is so far perfected

that a good faith purchaser of the asset from

t he debtor agai nst whom applicable |aw pernmts

the transfer to be perfected cannot acquire an

interest in the asset that is superior to the

interest of the transferee....”
Cal. Civ. Code § 3439.06(a).* As recited above, Fanily Code § 852(b)
states that “[a] transmutation of real property is not effective as
to third parties without notice thereof unless recorded.”®

The Court agrees with the Plaintiffs that, for purposes of the

Action, Cal. Cv. Code 8§ 3439.06(a) governs when the transfer of the
Resi dence was “nade.” The Court finds the Turners’ contentions

frivolous.® The fraudul ent transfer clains asserted in the Action are

“For purposes of the Action, the transfer was “nade”
i medi ately before the Action was filed. See Cal. Cv. Code §
3439.06(b): “If applicable law permts the transfer to be
perfected as provided in subdivision (a) and the transfer is not so
perfected before the comrencenent of an action for relief under
this chapter, the transfer is deenmed nade i nmedi ately before the
commencenent of the action.” At the hearing on the notion, the
Turners argued that this issue should not be governed by an absurd
| egal fiction of this sort. The Turners’ argunment nust be directed
to the California |l egislature. The Court cannot disregard the
pl ai n | anguage of 8 3439.60(b) sinply because the Turners
characterize it as absurd. Moreover, clearly, if the date an
unrecorded transfer is effective between the parties is not to
constitute the date the transfer was made, a deened date nust be
established. Oherwi se, there would be no way to avoid it.

Cal. Fam Code 8§ 851 states that transnutations are subject
to fraudul ent transfer | aw.

ln their notion for summary judgnent, the Turners al so
contended that the Plaintiffs’ clainms for constructive fraud were
unt enabl e because Stephen was not insolvent in 1992, when he
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based on California law. Thus, California |aw governs the el enents
of those clains, including when a transfer is “made.” \Were the
rel evant state |law statute has a definition of when a transfer is
“made” and the claimis governed by state law, the Court may not
di sregard that definition based on a generalized invocation of the
doctrine of preenption.

Moreover, even if the California fraudulent transfer statute did

not contain a definition of when a transfer is “made,” the Turners’
claimwould still fail. As noted above, the Roosevelt court based
its conclusion on the different purposes served by 11 US. C 8§
727(a)(2) and 11 U S.C. 8§ 548. However, Cal. Cv. Code § 3439 et
seq. and 11 U S. C. 8§ 548 are both fraudulent transfer avoidance
statutes and thus serve the same purpose: i.e., the protection of
creditors. Thus, under the very rationale of Roosevelt, it would

make sense to inport the definition of when a transfer was “nmde” set

forth in 8 548 into Cal. Cv. Code § 3439 et seq.

executed the Transnutation Agreenent, nor was he rendered insol vent
by executing it. At that point, they note, Stephen had not even
engaged in the conduct that gave rise to the Judgnent, and he had
no ot her debts of any substance. The Plaintiffs did not address
this issue in their opposition. However, the Court finds it

wi thout nmerit. The relevant date, for purposes of insolvency as
well as for statute of Iimtations purposes, is the date the
transfer was “nmade.” As discussed above, the transfer is deened to
have been made in 1999, just prior to the filing of the Action. By
that time, the Judgnent had been entered. Turner does not contend
that he was not insolvent at that point.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

UNITED S°

The Turners’ notion

Plaintiffs are directed

CONCLUSI ON
for summary judgnent is denied.

to submt a proposed form of order

accordance with this decision

Dat ed: Septenber 2, 2003

Uni ted States Bankruptcy Judge

The

in
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PROOF OF SERVI CE

|, the undersigned, a regularly appointed and qualified
clerk in the office of the United States Bankruptcy Court for
the Northern District of California at Gakland, hereby certify:

That |, in the performance of ny duties as such clerk,
served a copy of the foregoing docunent by depositing it in the
regular United States nmail at Cakland, California, on the date
shown below, in a seal ed envel ope bearing the lawful frank of
t he Bankruptcy Court, addressed as listed bel ow

| decl are under penalty of perjury under the |laws of the
United States that the foregoing is true and correct.

Dat ed: Septenber __ , 2003

Ofice of the United States Trustee
Docunent placed in UST mail box at
US Bankruptcy Court

1300 Cay Street, Third Fl oor

Cakl and, CA 94612

Timothy Carl Aires

Aires Raynsford

180 Newport Center Drive, Ste. 260
Newport Beach, CA 92660

Dr ew Henwood
211 Sutter St., Ste. 603
San Franci sco, CA 94108-4435

Chris D. Kuhner

Kornfield, Paul & Nyberg
1999 Harrison St., Ste. 800
OGakl and, CA 94612




